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site data elem ents
may n o t be avail
able, or the avail
able data may be
insufficient to ana
lyze in a meaningful
manner. Table 1 on
page 2 lists the typical sources of data for key
data elements and the problems that may be
posed in the case of a new business.
The lack of a sufficient history for a busi
ness often precludes many of the traditional
analyses used to infer the probable future rev
enues of an allegedly harm ed company. If
historical revenue figures are unavailable or
insufficient, the extrapolation or economic
forecasting of future expected revenues may
be complicated.
Even if industry and general economic
trends are available, insufficient data for the
new business may again preclude analyses
based on correlating the trend data with firmspecific data. The insufficiency of this data
would therefore potentially limit “before and
after” methods of calculating lost profit dam
ages.
Industry forecasts of revenues can also be
used to project firm-specific revenues by
applying the forecast sales growth rates to the
allegedly dam aged firm ’s prior revenues.
This approach—using comparable firm or
industry data to infer the probable revenues
and profits of the firm during the damage
period—is sometimes called the “yardstick”
m ethod. The use of the yardstick m ethod
may be limited, however, if the new business
sells a new product for which no industry
exists.
For new businesses or products, company
projections, if they exist, may be the only data
readily available to project future revenues.
To be useful, projections should enable the

MEASURING THE LOST PROFIT
DAMAGES OF A NEW BUSINESS
Mark Kuga, PhD

C alculating th e lost profits o f a new or
unestablished business can be challenging.
Many traditional methods of measuring lost
profits may be difficult to apply to a new busi
ness or may have to be modified. The pur
pose of this article is to illuminate the princi
pal issues that arise in commercial litigation
cases involving lost profit damages for a new
business.
KEY DATA ELEMENTS

At the most basic level, the typical lost profits
damage calculation involves the following
two key data elements:
1. A projection of the revenues lost during
the period for which damages are to be calcu
lated.
2. The appropriate profit margins to apply
to the lost revenues for the calculation of lost
profit damages.
To perform a damage calculation, the
expert must identify and acquire the neces
sary data for each needed element. For cases
involving an established business in an estab
lished industry, most, if not all, of the needed
data elements are available for analysis. For
these “typical” cases, the analysis usually
focuses on determining what specific meth
ods of calculating the lost profit damages
yield the most meaningful results and how
best to explain the analyses and present the
findings to a jury.
PROBLEMS IN PROJECTING REVENUES

For cases involving a new business, the requi
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Table 1
Data Problems Posed in Calculating Lost Profit Damages for New Businesses

Data Element
Projecting
future revenues

Typical Data Sources
▲ Historical firm performance
▲ Industry and general economic trends
and forecasts
▲ Company projections

Problems
A Data may be insufficient for analysis.
▲ Firm data may be insufficient to correlate with trend
data or product may be too new for forecasts.
▲ Projections may not exist.

Determining
profit margins

▲ Historical firm performance
▲ Industry profit margins
▲ Forecasts based on projected
revenues and cost structure

▲ Data may be insufficient for analysis.
▲ Comparable industry may not exist.
▲ Projected revenues and cost structure may be
difficult to determine.

expert to measure the lost profit damages
with “reasonable certainty” and therefore
would not be viewed as too speculative or
uncertain.
PROBLEMS IN DETERMINING PROFIT
MARGINS

The lack of a sufficient operating history may
also preclude the determination of the histor
ical firm-specific profit margins to be used in
calculating lost profit damages. Matters may
be com plicated if accounting records are
poor or insufficient, thereby lim iting the
expert’s ability to break out historical fixed
and variable costs and determine the relevant
profit margins.
If the new business involves a new product
or an infant industry, comparable industry
profit margins may not be available to apply
to the alleged damaged company’s expected
future revenues.
In some instances, however, particularly
those involving new or innovative products,
the expert can use firm-specific data to pro
ject revenues, even down to the level of unit
sales and projected selling prices. The expert

can also use firm-specific data to determine
the firm’s cost structure by identifying fixed
or overhead costs, costs of sales, and variable
operating costs and thus determine the firm’s
relevant profit margins. Such detailed calcu
lations should be sufficiently supported and
documented to meet the reasonable certainty
requirement and therefore not face the risk
of being considered too speculative or uncer
tain.
POSSIBLE SOLUTIONS

Nevertheless, in many instances, when pro
jectin g future revenues and determ ining
profit margins, the expert can use limited
financial data to formulate a meaningful lost
profits calculation. The expert may need to
be persistent and resourceful in using the
available data in the most meaningful way
possible and to draw on as many sources and
means of analyzing the data as are available.
The apparent lack of data does not preclude
all types of forecasting analysis or all methods
of calculating lost profits.
For example, the expert could project
future revenues by applying industry growth
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Table 2
Issue
Limited firm-specific financial data

Possible Solution
▲ Forecasts may be possible with limited data.
A Use multiple forecast methods.
▲ Use alternative data sources.

New products or lack of industry data

▲ Use related data from alternative sources.
▲ Possible data sources include government agencies, trade associations,
and research firms.

Using company projections

▲ Validate or test for reality against comparable firms, industry norms, or
market data.
▲ Use an appropriate risk-adjusted discount rate.
▲ Create projections based on data from alternative sources

rate projections to whatever lim ited data
exists for the company. Multiple sales projec
tions could then be prepared, using alterna
tive combinations of actual and projected
data. The multiple projections may corrobo
rate one another and lead to a “consensus”
opinion of the likely future sales of the com
pany in question.
New products and the lack of industry
data can appear to impose a form idable
obstacle to preparing a lost profits damage
claim. The absence of comparable firms or
products—or an established market for the
product—can make the preparation of a lost
profits calculation m ore com plicated and
time consuming. However, the expert should
not necessarily be discouraged from prepar
ing such a calculation simply because the tra
ditional data needed is not readily available.
In many instances, a surprisingly large
am o u n t of data and inform ation can be
found (with some effort and perhaps at a sig
nificant cost) relating to the size of the mar
ket for a product or the number of potential
purchasers of a product. Government agen
cies, trade associations, and research firms
collect a remarkable amount of data about
many different products, services, and mar
kets. Many of these organizations prepare
periodic statistical summaries and forecasts
that include many of the types of data that
can ultimately be used (with some additional
analysis) to calculate lost profit damages.
An experienced forensic expert can use
the data to develop the revenue and profit
margin data necessary to calculate lost profit
damages. Such an analysis may include a

careful projection of revenues (perhaps even
down to the level of sales quantities and per
unit prices) and a determination of the firm’s
effective cost stru c tu re . A lth o u g h such
detailed calculations may be quite involved
and time consuming, with sufficient support
and documentation, they can overcome the
reasonable certainty hurdle.
For example, the probable revenues and
likely profits for a new product could be cal
culated using government, trade association,
or research forecasts of the expected demand
for such a product in general. Such forecasts
are frequently prepared for newly discovered
markets or customer preferences.
Market share and penetration estimates
could be determined with reference to mod
els and studies of new p ro d u ct life cycle
stages and trends. Revenue projections could
then be based on the market forecasts and
the application of market share or market
penetration estimates. The damage expert
could then estimate cost and profit margins
by relying on internal studies, market fore
casts, and his or her own professional knowl
edge, experience, and judgment.
As mentioned previously, company projec
tions should not necessarily be viewed as an
inferior measure of last resort. While many
may consider projections to be inherently
subjective and uncertain, these figures may
represent the only data available for a new or
unestablished business, regarding expected
fu tu re revenues an d p rofits. In som e
instances, they may in fact be the m ost
informed and meaningful numbers available.
While such projections should not be blindly

Mark Kuga, PhD, is pres
ident of Delta Economic
C o nsu lting , a forensic
economic and valuation
analysis firm in Portland,
Oregon.
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accepted without validation for reasonable
ness, they can provide the basis for a reason
able and appropriate damage calculation.
When using projections, the expert can in
many instances validate the numbers for the
key elements of revenues, costs, and profit
margins against data for comparable firms,
markets, and industry norms. If any of the
projected elements appear to be out of line
with other available data, an adjustment to
the projections may be appropriate.
The selection of an appropriate discount
rate may also be important in using company
projections. The discount rate used to con
vert future profits over multiple years into a
present value for damages should reflect the
riskiness of the underlying business and also
be consistent with the inherent nature of the
projections.
New or unestablished businesses may
require an additional premium (to reflect the
additional riskiness of the business) to the
appropriate discount rate over and above the
typical premium for an established business.
Using professional knowledge, experience,
and judgment, the damage expert can deter
mine an additional premium in a build-up
calculation based on market rates of return.
Alternatively, the additional premium may be
inferred from the difference between the
appropriate discount rate for an established
business an d th e typical d isc o u n t rates
employed by venture capitalists with start-up
revenues.
If the damages expert is concerned that
the projections relied upon may represent a
“best case” (or exceptionally aggressive) sce
nario, he or she can increase the additional
premium used to determine the appropriate
discount rate to reflect the inherent assump-

tions originally used to prepare the projec
tions.
New or unestablished businesses may pre
sent unique challenges to the calculation of
lost profit damages. While the challenges
posed may be formidable, the expert can per
form a careful analysis that addresses these
problems. Many of the apparent problems
posed by limited financial data and many
concerns about the use of alternative data
sources are surmountable. A thoughtful and
well-documented analysis may indeed clear
the reasonable certainty hurdle. The expert
merely must work a little harder than in the
“typical” lost profits case to prepare a sound
analysis that will not be considered too specu
lative or uncertain. Table 2 on page 3 lists
some possible solutions to the issues raised by
new businesses.
In preparing the calculation for a new or
unestablished business, the expert is well
advised to focus on the results, not the appar
ent lack of readily available firm-specific data.
To this end, the expert can keep the follow
ing thoughts in mind:
▲ Seek corroboration from as many differ
ent sources of data and information as are
available.
▲ Perform “reality checks” on calculations
wherever possible.
▲ Docum ent the analysis carefully and
thoroughly.

Note: See “Expert Tools: Industry Information
on the Internet: A Case Study” on page 10 for
guidance on how to obtain some of market
and industry information that Dr. Kuga refers

to. C
E

DEBT AND EQUITY WEIGHTINGS IN WACC
Computing Appropriate Debt and Equity Weightings in the Weighted Average Cost of Capitalfor a Single
Period Capitalization Method
Frank C . Evans, CPA/ABV, CBA, ASA, and Kelly L Strimbu, CPA
Frank C. Evans, C P A /
A B V , CB A , A SA , and
Kelly L. Strim bu, CPA,
CFP, are with American
Business Appraisers in
Sharon, Pennsylvania.
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In the Fall 1997 issue of CPA Expert, an article
by David M. Bishop and Frank C. Evans,
“Avoiding a Common Error in Calculating
the W eighted Average Cost o f C apital,”
explained how to use multiple iterations to

confirm that the debt and equity components
in a company’s capital structure are carried at
fair market value in the weighted average cost
of capital (WACC) computation. This is nec
essary to derive a equity value that is market
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driven and consistent with the debt-equity
weightings on which it is based.
As an addendum , we offer the form ula
below to simplify and shorten the iteration
process when employing the single period
capitalization method. It solves for the fair
market value of equity based on the indepen
dent factors listed that are generally known in
advance by the appraiser. Note th at this
assumes that the book value and fair market
value of debt are equal, which is usually true
for closely held companies.
Efmv- NCFI/c-D (C D-g )

$2,800,000 = $ 5 0 0 ,0 0 0 -8 0 0 ,0 0 0 (.0 6 -.0 3 )
(.2 0 -.0 3 )

The resulting equity value of $2,800,000
can be added to the $800,000 interest bear
ing debt to yield the fair m arket value of
invested capital of $3,600,000. In the
weighted average cost of capital block format,
this yields weightings of approximately 22
p e rc e n t and 78 p e rc e n t and a resulting
WACC of 16.9 percent, as shown below in
Table 1:

CE-g

TABLE 1
Contribution
Component

Legend:
Efmv

Fair Market Value of Equity

NCFI/c

Net Cash Flow to Invested Capital

D

Total Interest Bearing Debt

CD

After Tax interest Rate

CE

Cost of Equity

g

Long-Term Growth Rate

This formula can be illustrated using the
same basic data provided in the prior exam
ple, which was as follows:
ATYPICAL CORPORATION

Equity

Ratio
22%

to WACC

.20

78%

15.6%

WACC Applicable to Invested Capital

$2,200,000
200,000
800,000
$1,000,000
$1,200,000

DEBT-EQUITY MIX (At Book Values)
Invested Capital
$2,000,000
100%
Interest-Bearing Debt
800,000
40%
Equity
$1,200,000
60%
Net cash flow available
to invested capital
$500,000
Forecast long-term growth rate
3%
Equity discount rate
20%
Nominal borrowing rate
10%
Tax bracket
40%
Inserting the numbers into the formula
yields the following:

1.3%

16.9%

The long-term growth rate of 3 percent is
then subtracted from the WACC yield to
obtain the capitalization rate of 13.9 percent.
Capitalizing the net cash flow to invested cap
ital of $500,000 by this 13.9 percent rate
yields the invested capital value of $3.6 mil
lion and the indicated fair market value of
equity of $2.8 million as shown below:
Net cash flow available to invested capital

$500,000

WACC cap rate (16.9%-3.0%)

Fundamental Data
Total Assets
Other Liabilities
Interest-Bearing Debt
Total Liabilities
Equity

Debt

Net Rate
.06

Fair market value of invested capital

13.9%
$3,600,000

100%

800.000

22%

$2,800,000

78%

Less interest-bearing debt
Indicated Fair Market Value of Equity

Thus, the $2,800,000 equity value indi
cated by the formula generates consistent fair
m arket value debt-equity weightings and
eliminates the burden of performing multi
ple iterations.
In summary, this formula gives practition
ers a simple format in which they can enter
key components of the company’s returns
and cost of capital to yield the fair market
value of equity for use in determ ining the
weighted average cost of capital. It produces
a m arket-based equity weighting and the
result for appraisers is debt and equity values
that are consistent with the weights on which
they are based. EC
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▲
S ep arability
(rig h ts tra n sfe ra b le
without title or insepa
rable from a business
enterprise)
T he FASB p ro je c t
will focus on the
a c c o u n tin g re c o g n i
tio n an d d e te rm in a 
tion of useful lives of intangible assets and
whether there is a need to continue both the
purchase m ethod and the pooling of inter
ests m e th o d o f a c co u n tin g . C u rren tly ,
Generally Accepted Accounting Principles
require compliance with APB Opinions 16
and 17, Accounting Research Bulletin (ARB)
Num ber 43, “Restatement and Revision of
Accounting Research Bulletins,” and thirtynine AICPA interpretations of APB Opinion
16, two AICPA in te rp re ta tio n s of APB
Opinion 17, three FASB interpretations, a
FASB technical bulletin, fifty issues identified
by the AICPA Emerging Issues Task Force,
and, from the SEC, four accounting series
releases, and eight staff accounting bulletins.
Current regulatory requirements conflict
with economic reality. The last ten years of
consolidations in a very active m arket has
fo rced re c o n sid e ra tio n of these issues.
Further, FASB is making a concerted effort
to maximize communication and dialogue
on an international level with regard to com
parability of standards for business combina
tions. Although FASB’s primary responsibil
ity is domestic, it is working closely with the
Canadian Accounting Standards Board, the
Accounting Standards Board of the United
Kingdom, and the International Accounting
Standards Committee to develop consistent
accounting standards for business combina
tions in North America. CE

FASB TO CONSIDER
RECOGNIZING THE
ECONOMICS OF GOODWILL
Michael J. Mard, CPA/ABV, ASA

M ichael J. M ard, C P A /
ABV, ASA, is w ith The
Anancial Valuation Group,
Tampa, Florida. Mr. Mard
ch a irs a ta s k force
appointed by the AICPA
Business
V a lu a tio n s
Subcommittee to monitor
developm ents and pro
v id e fe e d b a c k to th e
F in a n c ia l A c c o u n tin g
Standards Board. He can
be reached via e-mail at
mmardfgfl.com.
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Financial Accounting Series (No. 184-A, April
13, 1998) describes the current status of a
p ro p o sa l by th e F in an cial A cco u n tin g
S tan d ard s B oard (FASB) to m odify
A c c o u n tin g P rin cip les B oard (APB)
Opinions 16, “Business Combinations,” and
17, “Intangible Assets” as those pronounce
m ents relate to m easuring and booking
goodwill from an acquisition. The proposed
change is targeted for early 1999. In the pro
posal, goodwill is defined as the difference
betw een the “fair value” of the purchase
price and the “fair value” of the net assets
acquired. The proposal provides that good
will be “analyzed to identify its discernible
elem ents...Purchased goodwill that had a
limited and determinable useful life would
be amortized over the weighted average of
the useful lives of its discernible elements.”
Goodwill with no discernible life would not
be amortized.
If realized, the proposed changes would
have a significant impact on the business
appraisal industry. Prior to the Tax Reform
Act of 1986, which revoked the G eneral
Utilities Doctrine, Internal Revenue Code
Section 1060 allowed allocations of purchase
prices based on the fair market values of the
assets acquired, amortizable over the esti
mated lives of the assets, which included tan
gible and identifiable intangible assets. The
term intangible assets refers to certain long
standing legal rights and competitive advan
tages acq u ired in a purchase. A lthough
intangible assets differ considerably in char
acteristics, useful lives, and relationship to
operations, they can be classified according
to several different bases:
▲ Identifiability (for example, patents,
copyrights, trademarks, customer relation
ships)
A M anner of acquisition (for example,
purchased or developed internally)
A Expected period of benefit (for exam
ple, established by law, contract, or economic
analysis by an appraisal professional)

F a ll 1 9 9 8

VALUATION DATE
IS CRITICAL IN
DIVORCE CASE

Q: How is fair m ark et value d efin e d in
Indiana? We know that a construction com
pany is not a professional practice.
A: In Indiana, for this type of business, fair
market value has the traditional definition
that is in Revenue Ruling 59-60.

James R. Hitchner, CPA/ABV

Q: Since both the name of this business and

Contributing editorJames R. Hitchner, CPA/ABV,
interviews James Alerding, CPA/ABV, ASA, CVA,
of Clifton Gunderson LLC, Indianapolis, Indiana,
who is a member of the AICPA Business Valuations
Subcommittee. The subject of the interview is a
divorce casefor which Alerding provided expert wit
ness testimonyfor the wife (Indiana Appellate Court
No. 29 A02-94JD-CV-64B; Indiana Supreme Court
No. 29 S02-9609-CV). At issue in the appeal was
the date of valuation of a construction company
and the impact of a subsequent event— the company
owner’s (the husband’s) arrest— on the premise of
value. Alerding’s valuation was ultimately upheld.
In this interview, he discusses the many issues
raised and the lesson to be learnedfrom it.

Q: Jim, you testified at trial as to the valuation

of a construction company for the wife in a
well-known divorce case. The case was also
heard by the Indiana Appellate Court and the
Indiana Supreme Court. Tell us a little about
the company. First, what did the company do?
A: The company designed and built resi
dences, mostly high-end. The company was
in business about ten or fifteen years and its
revenues were about $500,000 per year.
Q: Who owned the company?
A: The company was owned by Mr. Quillen

(h u sb a n d ). I d o n ’t recall w h eth er Mrs.
Quillen (wife) had any stock, but it wasn’t rel
evant because in a marital estate in Indiana
husband and wife combined own 100 per
cent of the stock.
Q: Did you value the whole company or a per

centage interest?
A: I valued the whole company.
Q: What was the standard of value, and why
was that important?
A: The standard of value was the traditional
fair m arket value. It was im p o rtan t here
because in Indiana that is the standard of
value for most businesses.

the name of its owner are probably well rec
ognized, goodwill is an important issue in this
case. How is the goodwill issue dealt with in
Indiana?
A: Goodwill is an allowable marital asset in
Indiana, and fair market value has the tradi
tional definition, so all discounts and premi
ums would be applicable. If a key person dis
count were appropriate, it would be taken
into account. If marketability, minority inter
est, or other discounts were appropriate, they
would be taken into account.
Q: What about personal versus practice good
will? Is personal goodwill a marital asset in
Indiana?
A: Personal goodwill is a m arital asset in
Indiana in most cases. In professional prac
tices, it is definitely a marital asset.
Q: What was the premise of value, and why
was that important?
A: In this case, the ultimate Supreme Court
decision, in effect, turned on the issue of the
premise of value even though the courts did
n ’t refer to it specifically. My valuation was
done under the going concern premise. The
premise of the husband’s expert was a liqui
dation value.
Q: The Trial, Appellate, and Supreme Courts,
all dealt with the date of valuation. Why was
the valuation date so important in this case?
A: The valuation date was, in fact, the most
important issue here. The Trial, Appellate,
and Supreme Courts, all accepted my valua
tion, which was appropriate for the valuation
date I used. The issue of the premise of value
turned on what was the appropriate date to
value the business. In Indiana, judges have
discretion to pick a date of value between the
date of the filing of the marital dissolution
and the date of the final dissolution decree.
Q: What was the valuation date?
A: The valuation date was one day before the

Jam es R. H itc h n e r,
C P A /A B V , a c on tribu t
ing e d ito r, is a s h a re 
h o ld e r
in
P h illip s
H itc h n e r G roup, in c .
Atlanta, Georgia, which
is a member firm of the
F in a n c ia l C o n s u ltin g
Group, a national associ
ation of independent val
uation and CPA firms.

filing of the dissolution and a couple of days
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before the husband was arrested on molesta
tion charges.

because the earlier date doesn’t make any
sense.”

Q: Why did you pick the day before the hus
band was arrested?
A: I was instructed to value the business as of
the day before the husband’s arrest by the
attorneys who engaged me and who repre
sented the wife, the non-business owner
spouse.

Q: Had the valuation date been after the hus

band’s arrest and incarceration, would your
valuation conclusion have been different?
A: Yes, and I was asked that on cross-examina
tion at the trial.
Q: What additional factors would you have

considered?
Q: What was the relevance of the date from

A: I would have considered the impact of his

the attorneys’ perspective?
before the filing of the dissolution, but the
Courts never focused on this issue. Instead,
they just focused on whether the judge had
discretion to pick a date.

arrest on the business. I was asked that ques
tion under cross-examination. My response
was that, had his arrest been known at the
date of the valuation, the business would
have had no goodwill and, in my opinion,
would have had a liquidation value.

Q: Did you value the company assuming that

Q: Which is the way the opposing expert han

A: The date of my valuation was actually a day

the husband’s arrest was known?
A: No. I valued the company under instruc
tion from the attorneys, assuming the arrest
could not have been known by either the
buyer or the seller?
Q: Did the husband’s expert also assume that

the arrest was not known?
A: No. The husband’s expert assumed the

dled it as well?
A: Correct.
Q: Would you briefly explain the approaches

and methods you used in your valuation of
this construction company?
A: This was a small company, so we did not
feel that the market approach was appropri
ate.

arrest was known.
Q: Do you mean comparing it with public
Q: Do CPAs ever pick the valuation date or is

companies?

that at the sole discretion of the Courts?
A: It’s ultimately the Court’s determination.
CPAs usually don’t pick the dates. The valua
tion expert almost never picks the date.

A: Yes. There was no transactional data to use

Q: So the e x p e rt w ould use the date as

instructed by the attorney?
A: Yes, although I will tell you that in 99 per

cent of the cases in Indiana, that date of valu
ation is the date of the filing of the dissolu
tion. Most attorneys instruct their experts to
use that date, and most judges go along with
that. This case says that that date does not
have to be used.

the market transaction method. There had
been no trades in the stock of the company,
so we did not think the market approach was
a p p ro p ria te . O f course, I looked at the
adjusted book value method and the liquida
tion m ethod, only as each related to the
income approach. The income approach on a
going-concern basis indicated there was good
will in this company. My conclusion of value
was based on the income approach, more
specifically on capitalization of earnings.
Q: Did you capitalize last year’s earnings, or

did you use an average of historical earnings?
Q: Have you ever been asked to assist in pick

A: We used a weighted average of five years’

ing the date of valuation?

historical earnings.

A: Yes. In some cases, a business’s fortunes,

and thus its value, will turn significantly if, for
example, a date later than the dissolution
date is used. So I have consulted with attor
neys about going to the Court and saying,
“Judge, you really need to use this other date
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Q: The heaviest weight being given to the

most recent earnings?
A: Yes.
Q: Did you do any adjustments to the finan-
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cial information, such as add-backs?
A: We, of course, looked at officer’s compen

sation to determine any adjustments that had
to be made. But that’s the only major adjust
ment we made.
Q: Did you consider any discounts?
A: Yes, we did consider discounts. Of course,

there was no lack of control discount because
this was a controlling interest, but we did take
a discount that reflected the marketability
and a key person discount.
Q: Do you rem ember what percentage you

used?
A: I think it was between 10 and 15 percent.

It was not a large percentage because it was a
controlling interest.

A: The Appellate Court concluded that the
judge in the Trial Court abused her discre
tion in picking a valuation date. In effect, the
Appellate Court said that, although the judge
has discretion to choose a valuation date, in
this case, it made no sense to pick a date
before the arrest because that ignored the
realities o f the situ a tio n . So the C o u rt
reversed the case.

“The case hinged
totally on the
valuation date.
That was the only
issue. ”

Q: The Appellate Court did not overturn the

decision because the Court felt your valua
tion was incorrect?
A: They did not overturn the decision on the
basis of my opinion of value. They agreed
th a t my conclusion of value was co rrect
assuming that his arrest was unknown.
Q: So their problem with the Trial Court’s

Q: What was your conclusion of value for the

company?
A: $328,000 consisting of $174,000 of tangi
ble assets and $154,000 of goodwill.
Q: What approaches and methods were used

by the opposing expert for the husband?

decision was that there would have been a
huge difference in value had you picked one
date rather the other and that the trial judge
had not considered that.
A: They said that the trial judge abused her
discretion by picking a date that ignored sub
sequent facts.

A: The opposing expert was a college profes

sor who also did valuations. He just looked at
the situation and said that, after the hus
band’s arrest, the business had no value, so
he attem pted to estimate the liquidation
value of the net assets.

Q: What was their opinion concerning the

relationship between goodwill and the hus
band’s criminal charges?
A: They didn’t get into that. Their conclu
sions related strictly to whether or not the
judge had the discretion to pick a date.

Q: But you don’t differ with his methodology

given the assumption that, at the valuation
date, the owner’s arrest and incarceration
would have been known?
A: I didn’t disagree with his valuation given
his assumptions.

Q: Why did the In d ian a Suprem e C ourt

affirm the judgm ent of the Trial Court?
A: Because under Indiana law the judge has

an absolute right to pick the date of value.
Q: Even with such a huge discrepancy in the

Q: Why did his conclusion of value differ so

much from your conclusion?
A: His conclusion was at liquidation value
because he took into account the effect of
the husband’s arrest.

value between the two dates, the two dates
being before and after the arrest was known?
A: That’s correct. And that case subsequently
has been used quite frequently to do a little
date shopping in divorce situations.

Q: Had you both considered the husband’s

Q: Regarding that, have you ever been asked

arrest and incarceration, do you think your
values would have been closer?
A: Yes. Probably, they would have been the
same.

by attorneys to value the same company as of
different dates because the date had not
been determined by the day of trial?
A: Yes, I have. I’ve gone with two valuations at
different dates.

Q: Why did the Appellate Court overturn the

original decision concerning the valuation
issues?

Q: So that’s not an uncommon occurrence?
A: It is still uncommon, but it does happen.
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Q: You could go to Court with a conclusion of
value as of a certain date, and the ju dge
could say, ‘‘Y ou’ve got the wrong date.” Now
you’ve got no testimony.
A: Right, except that in most cases the attor
neys agree on the date because they’d both
be hung out to dry if that happens. So, they
try to agree up front.
Q: So this whole case and the subsequent

appeals hinged primarily on the valuation
date?
A: The case hinged totally on the valuation
date. That was the only issue.

ation report. As we discussed here today, the
Court did not. The only difficulty was the
date the judge picked. But in fairness to the
media, the appellate decision wasn’t written
very well, so it could have given the wrong
impression. The Supreme Court, however,
rectified the situation. The problem is similar
to when somebody is wrongly accused of
something, and the accusation is reported on
page one of the newspaper. However, the
retraction of the accusation gets buried on
page 39. When the Supreme Court decision
was handed down, no media reported it until
quite a bit later. So, what was out there was,
“Hey, maybe this was a bad valuation.”

Q: How does it feel to have been involved in a

case that had such notoriety, statewide and to
some extent nationally?
A: Well, sometimes it feels good and some
times it feels bad. As you know, cases can be
reported differently from what they repre
sent.
Q: Is it fair to say that you felt good after the

trial, bad after appeals, but better after the
Supreme Court decision.
A: Yes. Actually, I felt ok after the Appellate
decision because the Court found nothing
wrong with my conclusion of value. But that
fact was reported incorrectly in some of the
media, which gave me some consternation.
Q: Were there any repercussions during and

after this process that affected you or your
practice? You said there was some misrepre
sentation in the media concerning your testi
mony. What was the point these people were
trying to make?
A: Some of the reports im plied th at the
Appellate Court had difficulties with my valu

Expert
Tools

Q: Which was not the case and no judge ever
indicated that.
A: No judge indicated that. The chief of the
panel told me he thought I did a great job.
Q: Any pointers for our readers?
A: Yes. The thing to be learned from a valua

tion standpoint concerns the issue of whether
you should use subsequent data in a valua
tion. I think it’s an extremely good teaching
case from that standpoint. Here is a totally
black and white situation in which something
that happens subsequent to the valuation
date can’t affect the value as of that time.
People who are learning business valuation
often get confused, wondering “Well, why
can’t you use dates that are later?” The rea
son you can’t is exactly what happened in this
case. You have to step back into the shoes of
the buyers and the sellers, who were standing
there on the date of value. If they can’t see
what’s out there in the future, then they can’t
take that into account in determ ining the
value of the company. CE

INDUSTRY INFORMATION ON THE
INTERNET: A CASE STUDY
Jan Tudor

In the past two years, the amount of useful
industry data on the World Wide Web has
increased significantly. Fortunately, trade
associations, government agencies, and com
panies recognize the value of the Internet as
a means of distributing data. Often enough,

10

information exists on the Web to develop an
industry overview for a standard valuation
report.
For this article, I developed a case study
wherein I research the quick print industry.
My hypothetical subject company owns five
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walk-in p rin t shops, sim ilar to K inko’s.
Because it is so easy to spend hours surfing
the Web without getting useful information,
I’ve developed a strategy for researching
industry data. As with any research endeavor,
I may change my strategy after reviewing the
initial search results.
USING SIC CODES

I usually begin industry research with the
U.S. D e p a rtm e n t o f L a b o r’s S ta n d ard
Industrial Classification (SIC) Search site
(http://www.osha.gov/ oshstats/sicser.html).
This site contains the complete 1987 version
of the SIC manual, and is searchable by key
word or SIC code. This site allows me to find
additional keywords describing the industry
that may help with my search. For this study, I
type “print” in the query box, and the search
retrieves all of the SIC codes that contain the
word print. After reviewing the list, I select
“7334: P hoto co p y in g an d D u p licatin g
Services.”
FINDING TRADE ASSOCIATIONS

My next step is to find a relevant trade associ
ation. Trade associations often serve as clear
inghouses of inform ation for a particular
industry. In fact, some of the most useful
industry information is from trade association
Web pages.
A good place to look for an association is
the A m erican Society o f A ssociation
Executives (ASAE) site (http://www.asaenet.
org). The ASAE is a trade association of trade
associations and provides links to more than
2,000 association Web pages. Since the site is
searchable by keyword, I type “print” in the
query box and retrieve fourteen associations,
such as the Digital Printing and Imaging
Association, the N ational Association of
Printers and Lithographers (NAPL), and the
Printing Industries of America. The quantity
and quality of information varies from site to
site. The NAPL site is the most informative,
because it provides not only excellent articles,
but also a long list of industry associations
and organizations.
T he NAPL list provides a link to the
N atio n al A ssociation o f Q uick P rin te rs
(NAQP), an association that did not appear
on the ASAE site. The NAQP site is a gold
mine of excellent information such as the
“1998 NAQP Industry Pricing Study.”

CHECKING THE CENSUS

For additional statistics I always check the U.S
Census site (h ttp ://w w w .c e n s u s.o rg ).
Because the quick p rinting industry falls
within the Census of Services Industries, I use
the site’s subject guide to find that particular
Census, where I can find national and state
data. Even though the Census information
may be dated, many times the publications
are the only source of statistics, such as the
number of establishments and employees.
The U.S. Census Bureau’s site is full of
information and may be a bit unwieldy, but it
is worth taking the time to understand it and
the formats involved. Many of the census
reports are in .pdf format, which means you
need to have the Adobe A crobat read er
installed on your computer to view the docu
m ent. A link from the Census site to the
Adobe site is provided if you need to down
load the reader.

Some o f the most
useful industry
information is
from trade
association Web
pages.

ACCESSING EDGAR SITES

I also check one of the many EDGAR sites,
such as th a t at New York U niversity
(http://edgar.stem .nyu.edu/) for additional
information, using the names of some of the
publicly traded quick print companies in the
industry. For example, I can access a com
pany’s 10-K, and then, using the find feature
of my word processor, I type “industry” to
locate the portion of the filing that discusses
the industry. Or, on a fee-based service such
as LivEdgar (http://w w w .gsionline.com /
livedgar), I can search for S-1s by a particular
SIC code. S-1s can be a great source of indus
try information.
FINDING ARTICLES

To find articles written about the quick print
industry in O regon, I check the American
Journalism Review’s (AJR) New slink site
(http://www.newslink.org). Regional news
publications often showcase a regional busi
ness and industry and in doing so may pro
vide useful industry information. Newslink,
organizes newspapers and magazines by state,
such as The Oregonian an d the Portland
Business Journal. Once again, the amount of
useful information on sites varies.
USING SEARCH ENGINES

Depending on the results of my research so
far, I often perform a keyword search using
one of the powerful Internet search engines.

Jan Tudor is president of
JT Research, Portland,
Oregon.
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T he d ifferen ces betw een these search
engines merits a longer discussion, but for
the sake of this article I will mention a few
successful search techniques.
I like to search by phrases using the
M etacraw ler database (h ttp ://w w w .
metacrawler.com). Metacrawler searches the
best search en gines, such as Infoseek,
Altavista, and Hotbot, all at once. It retrieves
the top ten sites from each and removes the
duplicate sites before displaying the final
search result. With this search engine, I type
in “Quick Print Industry” or “Quick Printing
Industry,” and check the box to search by
phrase. Metacrawler retrieved a list of links to
sites such as the Quick Printing Public Affairs
Council.
For more specific information, I may use
Hotbot (http://ww w.hotbot.com ). Because
these search engines search m ore of the
Internet than say a subject guide, like Yahoo,
I use H otbot’s Search Options to perform a

more specific search and retrieve fewer links.
This advanced search screen allows me to ask
for a phrase, such as “printing industry” and
add a string of keywords, such as “forecasts,”
“trends,” or “projections.”
This case study outlines some of the best
Web sites for industry information. Take the
time to explore these sites and they will save
you time on your next research project. A
caveat, however, not all published informa
tion exists on the Internet!
Before searching, decide how much time
you will spend on the Internet so that you
don’t waste hours trying to find data that may
not exist. Fee-based databases, accessed by
professional researchers, also provide an
abundance of industry data in a more timely
and possibly more cost effective manner.
In the meantime, happy Web searching!
If you would like a copy of the written
overview of the Quick Print Industry, e-mail
the author atjantudor@compuserve.com. C
E

AS USE OF ADR
EXPANDS,
OPPORTUNITIES
FOR CPAs GROW

porations. Price Waterhouse LLP reported
that in a 1997 survey by Cornell University, 88
percent of the 1,000 largest U.S. corporations
responding had used mediation in the previ
ous three years while 79 percent had used
arbitration. More than 84 percent said they
were likely or very likely to use mediation in
the future, while 69 percent said that about
their use of arbitration.
The survey attributes the growth of ADR
to cost control, legal mandates, and dispute
management. A dislike of the risk and uncer
tainty of litigation is mentioned. Mediation is
especially viewed as a m eans o f gaining
greater control over the outcome.
In another survey, the dispute resolution
group of Deloitte & Touche LLP reported
that 65 percent of the corporate in-house
counsel responding in a 1996 survey indicated
mediation as their preferred form of ADR
compared with 41 percent in 1993. A prefer
ence for arbitration dropped from 51 percent
to 28 percent between the two surveys.
Many state trial courts strongly encourage
and some mandate the use of ADR to reduce
case backlogs. Significant increases in media
tion clauses in comm ercial contracts and
engagement letters are widely reported, often
with arbitration as a fallback if the dispute is
not resolved in mediation. For international
contracts, arbitration clauses continue to be
generally preferred by both American and

Norman R. Matson, CPA

Two recent surveys indicate the increasing
popularity of alternative dispute resolution
(ADR), especially mediation, among U.S. cor-

Using ADR in CPA Firms
ADR clauses in engagement letters are discussed in “Using ADR Clauses
To Manage Collections” CPA Expert (Summer 1997) and “Using ADR
Clauses In Consulting Services Engagement Letters” CPA Management
Consultant (Summer 1996).
Many professional liability coverages, including the AICPA plan, provide
that an insured can reduce its deductible by 50 percent, up to a maximum
$ 25,000 per claim, by successfully settling a claim through the use of
mediation.
ADR clauses should also be considered in partnership agreements. One
approach gaining popularity is a provision for mediation followed by bind
ing arbitration if mediation fails to resolve the dispute within a certain
period of time. At least one state society (New York) will provide media
tion or arbitration to members at no cost for firm-partner disputes.
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foreign business people, partly because of a
lack of familiarity with court systems in other
countries.
OPPORTUNITIES FOR CPAs

Some CPAs and attorneys may prefer engage
ments involving litigation rather than ADR
because the fee potential is almost always
greater. However, business preferences have
forced law firms to provide ADR services, and
CPAs are looking at how they can provide
ADR services. An indication is the trend for
firms to broaden the description of their ser
vice offering to dispute resolution services
instead of litigation services.
At minimum, in their role as business advi
sors, CPAs should be prepared to discuss
ADR processes as alternatives to litigation.
What services can CPAs who wish to offer
ADR services provide? Certainly, damage val
uations are needed in arbitrations and medi
ations just as they are in litigation. Also, attor
neys need advice on the financial aspects of
obtaining information and on evaluating the
other side’s positions.
CPAs can also serve as mediators, co-medi
ators, consultants to mediators, and arbitra
tors. Technical knowledge about the industry
or subject matter of the dispute is important
for an arbitrator, and many feel it is also use
ful for a mediator. CPAs are well suited for
these roles in matrimonial cases involving a
business or complex tax issues, accountant’s
malpractice cases, securities dealer disputes,
and complex damage measurements. They
are also well suited to advise on setting up sys
tems and auditing costs incurred to mitigate
or repair damages. CPAs’ reputation for inde
pendence, confidentiality, objectivity, analyti
cal ability, and business judgm ent are even
more important in an ADR context than in
litigation.
Expert testimony is less a factor in ADR
because of the informal manner of the pre
sentations. A rbitration, however, usually
requires an expert report and an appearance
at a hearing to answer questions. In media
tion, CPAs may present the financial aspects
of a party’s position and participate in the
negotiating process as a consultant to a party
to the dispute.
FINANCIAL FACT-FINDING v. FORMAL
DISCOVERY

Another opportunity for the CPA is to pro-

ADR Processes
Arbitration is a binding process and the award can be enforced in a speci
fied court. Evidence is presented to a panel of one or three arbitrators in a
hearing room. American Arbitration Association (AAA) rules of procedure
are often specified, but other ADR providers’ rules could be called for. The
place of the mediation is also specified, with London, Paris, Geneva, New
York, and Stockholm popular for international contracts.
Mediation is non-binding and the mediator acts as a facilitator assisting
the parties to reduce their differences and eventually reach agreement. At
the opening session, the parties meet and present their views of the facts
and the issues involved in the dispute. Then they adjourn to separate cau
cus rooms and the mediator explores strengths, weaknesses, and real
interests in private sessions with each party.
An arbitration hearing is usually shorter than a trial, but witnesses may be
cross-examined by arbitrators as well as by opposing counsel. A media
tion is typically concluded in one session, but investigation and discovery
of facts that are under the control of the opposing party can be done prior
to the session or during an adjournment.
Neutrals for these processes are often selected from names put forward
by AAA, CPR institute (another non-profit ADR service provider), or a com
mercial ADR organization such JAMS/Endispute or US Arbitration &
Mediation. More and more attorneys are practicing as ADR neutrals, and
their reputation for achieving settlem ent is publicized through court
annexed programs and by word of mouth.
For additional information about ADR processes, see “Alternative Dispute
Resolution: The Pros and Cons” CPA Expert (Summer 1 9 9 6 ) and
“ M e d ia tio n : An O p portunity For CPAs and T heir C lie n ts ” CPA
Management Consultant (Summer 1995).

vide investigative accounting services in the
financial fact-finding process instead of for
mal discovery. Discovery activities, such as
depositions and document production, are
the most expensive part of business litigation,
m aking up 60 to 80 p e rc e n t of the cost
according to studies by CPR Institute and
Business Week.
When the subject matter of the discovery
involves a financial matter, such as lost profits
or other accounting related valuation mat
ters, CPAs can develop the information much
more efficiently and effectively than could be
done through depositions and docum ent
production.
This process is already used extensively by
insurance companies and claimants, and sev
eral boutique firms have sprung up in the last
few years to serve this market. It can also be
used in liability or tort cases by the parties
agreeing to have their CPAs or other finan
cial representatives m eet inform ally and
review relevant records.
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Norm an M a ts o n , CPA,
formerly senior partner
a t M a ts o n D ris c o ll &
Damico, a CPA firm spe
cializing in investigative
a c c o u n tin g , now p rac
tices as an independent
consultant in Chicago.

A variation on the process involves the
appointment of a neutral fact-finder to inves
tigate and report to both parties. This prac
tice is widely used in European jurisdictions
by court appointment, and its use in England
is recom m ended in the 1996 Lord Woolf
Inquiry as a means to reduce the “battle of
the dueling experts”.
Another example of a fact-finding oppor
tunity is the new Illinois electric utility dereg
u la tio n act, w hich calls for the an n u a l
appointment of a neutral fact-finder who is a
CPA to deal with the complex financial issues
involved in deregulation. It will be interesting
to see if other areas adopt similar procedures
for the transition of their utilities to a free
market environment.

sis is on winning by destroying the other
side’s case. An equally critical analysis is
needed in ADR processes. However, since
resolution of the dispute is the objective, the
starting point becomes identifying areas of
agreement followed by creative consideration
of how to resolve remaining differences.
Better Business Bureaus offer volunteer
opportunities to gain experience in arbitrat
ing m erchant-custom er disputes. In many
areas, there are also opportunities to be a vol
unteer mediator in court annexed cases.
Although litigation services will continue
to be important, CPA firms should also be
prepared to provide and m arket ADR ser
vices. Their technical expertise, along with
their objectivity and integrity, make CPAs
desirable providers of ADR services. CE

GETTING STARTED

The ADR culture differs from that of litiga
tion. Consequently, CPAs wishing to provide
services in this area need to seek educational
and professional opportunities for exposure
to the ADR culture. In litigation, the emphaREVISIONS IN FEDERAL RULES OF EVIDENCE
RELATED TO EXPERT WITNESSES
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In Daubert v. Dow Pharmaceuticals, Inc., the
U.S. Supreme Court gave trial judges the
responsibility to exclude unreliable expert
testimony. Since the Daubert ruling, appellate
courts have struggled with and resolved sev
eral evidentiary issues, bu t several issues
rem ain unresolved. To help resolve these
issues, the Advisory Committee on Evidence
Rules has proposed am endm ents to rules
701, 702, and 703 that would provide trial
judges with standards for assessing the relia
bility of e x p ert testim ony. The Advisory
Committee proposes that—
▲ Rule 701 specify that opinions of lay wit
nesses cannot be based on scientific, techni
cal, o r o th e r specialized know ledge.
Testimony relating to scientific and technical
matters must be offered under Rule 702.
▲ Rule 702 state that when scientific, tech
nical, or other specialized knowledge will
assist the trier of fact, expert testimony is
admissible “provided (1) the testimony is ade
quately based upon reliable underlying facts,
data, or opinion; [and] (2)...reliable princi
ples and methodology; and (3) the principles
and methodology employed by the witness
have been applied reliably to the facts of the
case.”

Editor’s note: To obtain copies of the articles in
CPA Expert and CPA Management Consultant
that Mr. Matson mentions, call 201-938-3502
or e-mail wmoran@aicpa.org.
▲ Rule 703 be modified to specify that
“the court may apply rule 403 to exclude or
limit the presentation to the jury of otherwise
inadmissible underlying facts or data.”
The proposed am endm ents have been
exposed for public comment until February
1, 1999. They are accessible through the
Internet at http://www.uscourts.gov (click on
“Federal Judiciary Home Page”). Comments
can be made via e-mail.
A SOURCE OF DIVORCE AND FAMILY LAW
INFORMATION

CPA experts researching m atrim onial law
issues on the Internet can find resources at
the website of the Am erican Academy of
Matrimonial Lawyers (http:\\www.aaml.org).
T he m aterials accessible on the website
include the following:
▲ Articles by Fellows of the AAML and
guests on various topics related to family law.
▲ Search engines th a t allow users to
search law reviews, FindLaw, and
LawCrawler.
▲ Links to law libraries that contain signif
icant information about matrimonial law.
▲ Links to web pages that have informa
tion on federal and state family law or that
have content relating to family law.
In addition, the website contains a search-
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able directory of the more than 1,500 AAML
members, including contact information, cre
dentials, and a description of their practice. It
also provides a calendar of upcoming meet
ings, a list of publications available for pur
chase, a list of Academy committees, their
members and work, and links to state chap
ters. The AAML is based in Chicago.
CPAs' MEMORANDA PROTECTED BY WORK
PRODUCT DOCTRINE

Melinda Harper of SKB Business Services, Inc. in
Englewood, Colorado and former chair of the
AICPA Management Consulting Services
Executive Committee brought the following ruling
concerning work product doctrine to the attention
of CPA Expert.
The Second C ircuit C ourt of Appeals
recently held that a CPA firm ’s tax memo
randa can be protected by the work product
doctrine (U.S. v. Adlman). The work product
doctrine, codified in the Federal Rules of
Civil Procedure (FRCP) Rule 26(b)(3), is
intended to “preserve a zone of privacy in
which a lawyer can prepare and develop legal
theories and strategy ‘with an eye toward liti
gation’ free from unnecessary intrusion from
...adversaries.”
The decision reversed a lower court opin
ion in a case involving Sequa, an aerospace
manufacturing company. Monroe Adlman,
an attorney and vice president for taxes at
Sequa, wanted to merge two of Sequa’s sub
sidiaries. A rthur A ndersen developed an
opinion on the proposed restructuring in a
fifty-eight page memorandum, recommend
ing against the merger, but suggesting several
approaches if Sequa did decide to proceed
with the merger.
Sequa did proceed and consequently filed
for a $35 million tax refund. Asked by the IRS
to provide documents related to the transac
tion, Sequa refused to submit A ndersen’s
memorandum, citing the attorney-client privi
lege and the work product doctrine. The IRS
responded with a summons to obtain the
m em orandum and asked the U.S. District
Court to enforce the summons.
The district court ruled that neither attor
ney client privilege or work product doctrine
protected the memorandum. On appeal, the
Second Circuit affirmed the ruling concern
ing attorney client privilege but rem anded
the case for further consideration of the work
product doctrine. The district court again

ruled against the work product doctrine.
Sequa appealed the decision to the Second
Court again.
In its discussion, the court cited various
applications of two tests for determ ining
whether the work product doctrine protects
docum ents (in both statem ents the court
used italics for emphasis):
1. Primarily to Assist in Litigation. The court
opined, “We believe that a requirement that
documents be produced primarily or exclu
sively to assist in litigation in order to be pro
tected is at odds with the text and the policies
of the Rule. Nowhere does Rule 26(b)(3)
state that a document must have been pre
pared to aid in the conduct of litigation in
order to constitute work product, much less
primarily or exclusively to aid in litigation.
Preparing a document ‘in anticipation of liti
gation’ is sufficient.”
2. Prepared Because of Litigation. “The for
mulation of the work-product rule used by
the Wright & Miller treatise, and cited by the
Third, Fourth, Seventh, Eighth, and D.C.
C ircuits, is th a t d o cu m en ts sh o u ld be
deemed prepared ‘in anticipation of litiga
tion,’ and thus within the scope of the Rule,
if ‘in light of the nature of the document and
the factual situation in the particular case,
the document can fairly be said to have been
prepared or obtained because of the prospect
of litigation.’”
The case was remanded for a third time to
the District Court.

As CPA’s “expand
their services.. .the
need to understand
the boundaries
established fo r
unauthorized
practice o f law will
increase. ”

AVOIDING THE UNAUTHORIZED PRACTICE OF
LAW

In “CPAs and the Unauthorized Practice of
Law,” The CPA Journal (August 1998), James
R. Hamill reminds CPAs that as they “expand
their services beyond what the public may
reg a rd as the ‘tra d itio n a l’ p ractice of
accounting, the need to u n d erstan d the
boundaries established for unauthorized
practice of law will increase.”
Ham ill’s discussion of this issue relates
mostly to tax practice activities in which “the
overlap of legal and acco u n tin g p rin c i
ples...renders it impossible to represent a
client’s interests before the IRS without inter
preting how the tax laws apply to a particular
pattern. In most instances, the CPA can claim
the preemption of state unauthorized prac
tice of law statutes contained in Treasury
Circular 230, which governs the practice of
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attorneys, CPAs, and enrolled agents.”
Hamill cautions CPAs working in particu
lar areas that the preemption may not apply.
Two areas that probably are of interest to CPA
Expert readers are estate and gift taxation and
business valuation. He warns CPAs involved in
estate and gift taxation that “the determina
tion of community property is a strictly legal
issue, albeit one with tax consequences, and
must be resolved by an attorney.”
To CPAs providing business valuation ser
vices, Hamill points out that consultation
with an attorney may be needed when clients
use a family limited partnership (FLP) or a
family limited liability partnership (FLLC) to
obtain a valuation discount. Hamill states that
“it is the nature of rights established, under
local law, by use of an FLP or FLLC that sup
ports a valuation different than the net asset
value of assets represented by an interest in
the entity....The protection from state unau
thorized practice of law statutes available to
the CPA who accepts an engagement to value
an interest in an FLP or FLLC for transfer tax
purposes is limited to an interpretation of
how the ‘Chapter 14’ rules [in IRC sections
2701-2704] apply. Supporting a particular
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valuation may require interpretations of state
law with respect to issues such as the right of
withdrawal of a limited partner or a member
of an LLC; these interpretations m ust be
made by an attorney.”
1998 AICPA BUSINESS VALUATION
CONFERENCE

T he site of the 1998 Business V aluation
Conference has been changed from Miami
Beach to the PGA National Resort and Spa,
Palm Beach Gardens, Florida. Scheduled for
November 15-17, 1998, the conference offers
sessions with the Honorable David Laro, U.S.
Tax Court, presenting “Business Valuation: A
View from th e Tax C o u rt,” an d Z.
Christopher Mercer presenting “What’s Fair?
Ins and Outs of Fairness Opinions,” as well as
presentations on divorce taxation, family lim
ited partnerships, intellectual property, and
company specific risks.
New this year is “The Virtual Valuation
Experience.” Conference attendees can par
ticipate in and witness nationally renowned
experts developing appraisals. For informa
tion or to register for the conference, call
888-777-7077. CE
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